
UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Michael S. McManus
Bankruptcy Judge

Sacramento, California

January 27, 2014 at 1:30 p.m.

THIS CALENDAR IS DIVIDED INTO TWO PARTS.  THEREFORE, TO FIND ALL MOTIONS AND
OBJECTIONS SET FOR HEARING IN A PARTICULAR CASE, YOU MAY HAVE TO LOOK IN BOTH PARTS
OF THE CALENDAR.  WITHIN EACH PART, CASES ARE ARRANGED BY THE LAST TWO DIGITS OF THE
CASE NUMBER.

THE COURT FIRST WILL HEAR ITEMS 1 THROUGH 10.  A TENTATIVE RULING FOLLOWS EACH OF
THESE ITEMS.  THE COURT MAY AMEND OR CHANGE A TENTATIVE RULING BASED ON THE PARTIES’
ORAL ARGUMENT.  IF ALL PARTIES AGREE TO A TENTATIVE RULING, THERE IS NO NEED TO
APPEAR FOR ARGUMENT.  HOWEVER, IT IS INCUMBENT ON EACH PARTY TO ASCERTAIN WHETHER
ALL OTHER PARTIES WILL ACCEPT A RULING AND FOREGO ORAL ARGUMENT.  IF A PARTY
APPEARS, THE HEARING WILL PROCEED WHETHER OR NOT ALL PARTIES ARE PRESENT.  AT THE
CONCLUSION OF THE HEARING, THE COURT WILL ANNOUNCE ITS DISPOSITION OF THE ITEM AND
IT MAY DIRECT THAT THE TENTATIVE RULING, AS ORIGINALLY WRITTEN OR AS AMENDED BY THE
COURT, BE APPENDED TO THE MINUTES OF THE HEARING AS THE COURT’S FINDINGS OF FACT AND
CONCLUSIONS OF LAW.

IF A MOTION OR AN OBJECTION IS SET FOR HEARING PURSUANT TO LOCAL BANKRUPTCY RULE
3015-1(c), (d) [eff. May 1, 2012], GENERAL ORDER 05-03, ¶ 3(c), LOCAL BANKRUPTCY
RULE 3007-1(c)(2)[eff. through April 30, 2012], OR LOCAL BANKRUPTCY RULE 9014-
1(f)(2), RESPONDENTS WERE NOT REQUIRED TO FILE WRITTEN OPPOSITION TO THE RELIEF
REQUESTED.  RESPONDENTS MAY APPEAR AT THE HEARING AND RAISE OPPOSITION ORALLY.  IF
THAT OPPOSITION RAISES A POTENTIALLY MERITORIOUS DEFENSE OR ISSUE, THE COURT WILL
GIVE THE RESPONDENT AN OPPORTUNITY TO FILE WRITTEN OPPOSITION AND SET A FINAL
HEARING UNLESS THERE IS NO NEED TO DEVELOP THE WRITTEN RECORD FURTHER.  IF THE COURT
SETS A FINAL HEARING, UNLESS THE PARTIES REQUEST A DIFFERENT SCHEDULE THAT IS
APPROVED BY THE COURT, THE FINAL HEARING WILL TAKE PLACE ON FEBRUARY 24, 2014 AT
1:30 P.M.  OPPOSITION MUST BE FILED AND SERVED BY FEBRUARY 10, 2013, AND ANY REPLY
MUST BE FILED AND SERVED BY FEBRUARY 18, 2014.  THE MOVING/OBJECTING PARTY IS TO
GIVE NOTICE OF THE DATE AND TIME OF THE CONTINUED HEARING DATE AND OF THESE
DEADLINES.

THERE WILL BE NO HEARING ON THE ITEMS IN THE SECOND PART OF THE CALENDAR, ITEMS 11
THROUGH 29.  INSTEAD, EACH OF THESE ITEMS HAS BEEN DISPOSED OF AS INDICATED IN THE
FINAL RULING BELOW.  THAT RULING WILL BE APPENDED TO THE MINUTES.  THIS FINAL RULING
MAY OR MAY NOT BE A FINAL ADJUDICATION ON THE MERITS; IF IT IS, IT INCLUDES THE
COURT’S FINDINGS AND CONCLUSIONS.  IF ALL PARTIES HAVE AGREED TO A CONTINUANCE OR
HAVE RESOLVED THE MATTER BY STIPULATION, THEY MUST ADVISE THE COURTROOM DEPUTY CLERK
PRIOR TO HEARING IN ORDER TO DETERMINE WHETHER THE COURT VACATE THE FINAL RULING IN
FAVOR OF THE CONTINUANCE OR THE STIPULATED DISPOSITION.

IF THE COURT CONCLUDES THAT FED. R. BANKR. P. 9014(d) REQUIRES AN EVIDENTIARY
HEARING, UNLESS OTHERWISE ORDERED, IT WILL BE SET ON FEBRUARY 3, 2014, AT 2:30 P.M.
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Matters to be Called for Argument

1. 13-35312-A-13 JOYCE SPRINGER OBJECTION TO
JPJ-1 CONFIRMATION OF PLAN AND MOTION TO

DISMISS CASE
1-8-14 [26]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan and a motion to dismiss the case was set pursuant
to the procedure required by Local Bankruptcy Rule 3015-1(c)(4), the debtor was
not required to file a written response.  If no opposition is offered at the
hearing, the court will take up the merits of the objection.  Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition.  Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The objection will be sustained and the motion to dismiss the case will be
conditionally denied.

First, the plan's feasibility depends on the debtor successfully prosecuting
motions to value the collateral and to avoid the judicial lien of JPMorgan
Chase Bank and Palisades Collection LLC in order to strip down or strip off
their secured claims from their collateral.  No such motions have been filed,
served, and granted.  Absent successful motions the debtor cannot establish
that the plan will pay secured claims in full as required by 11 U.S.C. §
1325(a)(5)(B) or that the plan is feasible as required by 11 U.S.C. §
1325(a)(6).  Local Bankruptcy Rule 3015-1(j) provides: "If a proposed plan will
reduce or eliminate a secured claim based on the value of its collateral or the
avoidability of a lien pursuant to 11 U.S.C. § 522(f), the debtor must file,
serve, and set for hearing a valuation motion and/or a lien avoidance motion.
The hearing must be concluded before or in conjunction with the confirmation of
the plan. If a motion is not filed, or it is unsuccessful, the Court may deny
confirmation of the plan."

Second, the plan fails to provide at section 2.07 for a dividend to be on
account of allowed administrative expenses, including the debtor’s attorney’s
fees.  Unless counsel is working for nothing, this means that the plan does not
provide for payment in full of priority claims as required by 11 U.S.C. §
1322(a)(2).  Also see 11 U.S.C. §§ 503(b), 507(a).

Because the plan proposed by the debtor is not confirmable, the debtor will be
given a further opportunity to confirm a plan.  But, if the debtor is unable to
confirm a plan within a reasonable period of time, the court concludes that the
prejudice to creditors will be prejudicial and that there will then be cause
for dismissal.  If the debtor has not confirmed a plan within 75 days, the case
will be dismissed on the trustee’s ex parte application.
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2. 13-30920-A-13 RAYMOND/DEBORAH DELGADO MOTION TO
CRG-3 VACATE DISMISSAL OF CASE AND TO

EXTEND TIME
1-13-14 [59]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be granted.

When this case was filed on August 19, 2013, it was accompanied by a proposed
chapter 13 plan.  The trustee objected to its confirmation and moved to dismiss
the case.  The court sustained the trustee’s objection but conditionally denied
the motion to dismiss the case.  Rather than dismiss the case, the court
ordered the debtor to confirm a modified plan within 75 days of the October 21
hearing on the objection.  Thus, a plan had to be confirmed no later than
January 10, 2014.

Anticipating this ruling, the debtor filed a modified plan on October 8. 
However, the motion to confirm the modified plan was set for a hearing on
December 16.  Once again, however, the trustee objected to confirmation of the
modified plan.  The debtor did not dispute the objection.  Instead, the debtor
voluntarily dismissed the motion to confirm the modified plan and then filed a
second modified plan and set a hearing on January 27 to confirm it.  Even
though this was after the January 10 deadline set by the court, the debtor did
not simultaneously seek an extension of time of the deadline.  As a result, on
the trustee requested the ex parte dismissal of the case.  The case was
dismissed on January 8, 7 days before the deadline set by the court.  This was
done prematurely; it was still possible for the debtor to timely seek an
extension of time before the deadline expired.  Therefore, the motion will be
granted.

3. 13-30920-A-13 RAYMOND/DEBORAH DELGADO MOTION TO
CRG-2 CONFIRM PLAN 

12-13-13 [42]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be conditionally granted.

The motion will be granted on the condition that the plan is further modified
in the confirmation order to account for all prior payments made by the debtor
under the terms of the prior plan, and to provide for a plan payment of $250
beginning January 25, 2014.  As further modified, the plan complies with 11
U.S.C. §§ 1322(a) & (b), 1323(c), 1325(a), and 1329.

4. 13-35028-A-13 GARRY BERNARDS OBJECTION TO
JPJ-1 CONFIRMATION OF PLAN AND MOTION TO

DISMISS CASE
1-8-14 [25]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan and a motion to dismiss the case was set pursuant
to the procedure required by Local Bankruptcy Rule 3015-1(c)(4), the debtor was
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not required to file a written response.  If no opposition is offered at the
hearing, the court will take up the merits of the objection.  Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition.  Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The objection will be sustained and the case will be dismissed.

First, in violation of 11 U.S.C. § 521(a)(1)(B)(iv) and Local Bankruptcy Rule
1007-1(c) the debtor has failed to provide the trustee with employer payment
advices for the 60-day period  preceding the filing of the petition.  The
withholding of this financial information from the trustee is a breach of the
duties imposed upon the debtor by 11 U.S.C. § 521(a)(3) & (a)(4) and the
attempt to confirm a plan while withholding this relevant financial information
is bad faith.  See 11 U.S.C. § 1325(a)(3).

Second, 11 U.S.C. § 521(e)(2)(B) & (C) requires the court to dismiss a petition
if an individual chapter 7 or 13 debtor fails to provide to the case trustee a
copy of the debtor’s federal income tax return for the most recent tax year
ending before the filing of the petition.  This return must be produced seven
days prior to the date first set for the meeting of creditors.  The failure to
provide the return to the trustee justifies dismissal and denial of
confirmation.  In addition to the requirement of section 521(e)(2) that the
petition be dismissed, an uncodified provision of the Bankruptcy Abuse
Prevention and Consumer Protection Act of 2005 found at section 1228(a) of
BAPCPA provides that in chapter 11 and 13 cases the court shall not confirm a
plan of an individual debtor unless requested tax documents have been turned
over.  This has not been done.

Third, the debtor admitted at the meeting of creditors that the debtor failed
to file an income tax return for 2012.  The return is delinquent.

Since BAPCPA became effective, a chapter 13 debtor must file most pre-petition
delinquent tax returns.  See 11 U.S.C. § 1308.  Section 1308(a) requires a
chapter 13 debtor who has failed to file tax returns under applicable
nonbankruptcy law to file all such returns if they were due for tax periods
during the 4-year period ending on the date of the filing of the petition.  The
delinquent returns must be filed by the date of the meeting of creditors.

There are two consequences to a failure to comply with section 1308.  The
failure is cause for dismissal.  See 11 U.S.C. § 1307(e).  Also, 11 U.S.C. §
1325(a)(9) and an uncodified provision of BAPCPA found at section 1228(a) of
the Act provide that the court cannot confirm a plan if delinquent returns have
not been filed with the taxing agency and filed with the court.

Fourth, the debtor has not proven the plan is feasible as required by 11 U.S.C.
§ 1325(a)(6).  The plan assumes that a home lender has agreed to a home loan
modification.  Absent that agreement, the claim cannot be modified.  See 11
U.S.C. § 1322(b)(2).  Instead, the debtor is limited to curing any pre-petition
default while maintaining the regular monthly mortgage installment.  See 11
U.S.C. § 1322(b)(5).

Fifth, the debtor has failed to commence making plan payments and has not paid
approximately $457 to the trustee as required by the proposed plan.  This has
resulted in delay that is prejudicial to creditors and suggests that the plan
is not feasible.  This is cause to deny confirmation of the plan and for
dismissal of the case.  See 11 U.S.C. §§ 1307(c)(1) & (c)(4), 1325(a)(6).
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Sixth, the plan's feasibility depends on the debtor successfully prosecuting a
motion to value the collateral of Wells Fargo Bank in order to strip down or
strip off its secured claim from its collateral.  No such motion has been
filed, served, and granted.  Absent a successful motion the debtor cannot
establish that the plan will pay secured claims in full as required by 11
U.S.C. § 1325(a)(5)(B) or that the plan is feasible as required by 11 U.S.C. §
1325(a)(6).  Local Bankruptcy Rule 3015-1(j) provides: "If a proposed plan will
reduce or eliminate a secured claim based on the value of its collateral or the
avoidability of a lien pursuant to 11 U.S.C. § 522(f), the debtor must file,
serve, and set for hearing a valuation motion and/or a lien avoidance motion.
The hearing must be concluded before or in conjunction with the confirmation of
the plan. If a motion is not filed, or it is unsuccessful, the Court may deny
confirmation of the plan."

Seventh, the debtor has failed to give the trustee financial records for a
contracting business operated by the debtor.  This, plus the failures to answer
questions about the business on the Statement of Financial Affairs and to
correctly complete Form 22, is a breach of the duties imposed by 11 U.S.C. §
521(a)(3) & (a)(4).  To attempt to confirm a plan while withholding relevant
financial information from the trustee is bad faith.  See 11 U.S.C. §
1325(a)(3).

5. 10-36240-A-13 JUANITA LOPES MOTION TO
CA-2 INCUR DEBT 

1-13-14 [58]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because less than 28 days’ notice of the hearing was given
by the debtor, this motion is deemed brought pursuant to Local Bankruptcy Rule
9014-1(f)(2).  Consequently, the creditors, the trustee, the U.S. Trustee, and
any other parties in interest were not required to file a written response or
opposition to the motion.  If any of these potential respondents appear at the
hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record
further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  Below is the court’s tentative ruling, rendered on
the assumption that there will be no opposition to the motion.  Obviously, if
there is opposition, the court may reconsider this tentative ruling.

The motion will be denied.  It appears the debtor seeks to both modify an
existing home mortgage and to incur a new debt to purchase another property. 
Given that the motion does not demonstrate the necessity of buying yet another
property, the motion will be denied.

6. 13-34545-A-13 JAMES/LISA VIGIL OBJECTION TO
MDE-1 CONFIRMATION OF PLAN
FREDDIE MAC VS. 12-23-13 [26]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan was set pursuant to the procedure required by
Local Bankruptcy Rule 3015-1(c)(4), the debtor was not required to file a
written response.  If no opposition is offered at the hearing, the court will
take up the merits of the objection.  Below is the court’s tentative ruling,
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rendered on the assumption that there will be no opposition.  Obviously, if
there is opposition, the court may reconsider this tentative ruling.

The objection will be sustained.

The creditor complains that the plan classifies its claim in Class 4 which is
reserved for secured claims that are not in default and that are not modified
by the plan.  There are prepetition arrears on the claim.  This requires the
claim be provided for in Class 1.

The debtor points out that the additional provisions contain a provision
requiring the debtor to pay any arrears less than $5,000 directly to the
creditor.  However, this is too indefinite – at what rate will the arrearage be
repaid?  Over what period of time will the cure take place?  Will the cure
dividend be an equal monthly installment as required by 11 U.S.C. §
1325(a)(5)(B)?

Further, because the debtor failed to make all of the debtor’s mortgage
payments before the case was filed, the court will require the trustee to make
those mortgage payments and cure the arrears, at least in the absence of proof
that the debtor has the ability and the motivation to pay them directly.  There
is no proof of feasibility.

7. 13-34049-A-13 CHRISTINE HAYMAN MOTION TO
SET ASIDE 
12-23-13 [27]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   None.

8. 13-34049-A-13 CHRISTINE HAYMAN OBJECTION TO
CONFIRMATION OF PLAN

LORRAINE REICH VS. 1-6-14 [39]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   None.

This objection is untimely.  It was filed well after the deadline set pursuant
to Local Bankruptcy Rule 3015-1(c)(4).  This rule requires that objections be
filed and served no later than 7 days after the meeting of creditors. The
meeting was on December 5 and the objection was filed on January 6. 
Nonetheless, if there is good cause to reconsider a related valuation motion
and to grant a retroactive extension of time to file an objection, the court
will set a briefing schedule.
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9. 13-34474-A-13 JOHN/BEATRIZ MARKHAMA MOTION FOR
CJO-1 RELIEF FROM AUTOMATIC STAY
CENTRAL MORTGAGE COMPANY VS. 1-8-14 [101]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because less than 28 days’ notice of the hearing was given
by the creditor, this motion is deemed brought pursuant to Local Bankruptcy
Rule 9014-1(f)(2).  Consequently, the other creditors, the debtor, the trustee,
the U.S. Trustee, and any other parties in interest were not required to file a
written response or opposition to the motion.  If any of these potential
respondents appear at the hearing and offers opposition to the motion, the
court will set a briefing schedule and a final hearing unless there is no need
to develop the record further.  If no opposition is offered at the hearing, the
court will take up the merits of the motion.  Below is the court’s tentative
ruling, rendered on the assumption that there will be no opposition to the
motion.  Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The motion will be granted insofar as it asks for prospective relief pursuant
to 11 U.S.C. § 362(d)(4).

11 U.S.C. § 362(d)(4) provides that:

“On request of a party in interest and after notice and a hearing, the court
shall grant relief from the stay provided under subsection (a) of this section,
such as by terminating, annulling, modifying, or conditioning such stay . . .

with respect to a stay of an act against real property under subsection (a), by
a creditor whose claim is secured by an interest in such real property, if the
court finds that the filing of the petition was part of a scheme to delay,
hinder, or defraud creditors that involved either-

(A) transfer of all or part ownership of, or other interest in, such real
property without the consent of the secured creditor or court approval; or

(B) multiple bankruptcy filings affecting such real property.”

Section 362(d)(4) implicates 11 U.S.C. § 362(b)(20).  Section 362(b)(20) is an
“in rem” exception to the automatic stay.  If the court grants relief in this
case under section 362(d)(4), but then another petition is filed by any debtor
who claims an interest in the subject real property, section 362(b)(20)
provides that the automatic stay does not operate in the second case so as to
prevent the enforcement of a lien or security interest in the subject real
property.  The exception to the automatic stay in the second case is effective
for 2 years after the entry of the order under section 362(d)(4) in the first
case.

A debtor in the subsequent bankruptcy case, however, may move for relief from
the in rem order.  The request for relief from the in rem order may be premised
upon “changed circumstances or for other good cause shown. . . .”

Here, the original borrower and owner of the property transferred interests in
the subject property without the consent of the movant to this debtor as well
as to others.  These transferees have filed multiple bankruptcies as has the
original borrower.  All of these bankruptcy cases have been dismissed due to
their failure to prosecute them diligently, such as by failing to file
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schedules and other required court documents.

The court concludes that the purpose of making the transfers and filing of the
repetitive cases was to acquire the automatic stay but with any intention of
reorganizing.  These facts evidence a clear scheme to delay, hinder, or defraud
creditors involving the subject property.

Therefore, the court will grant relief from the automatic stay that will be
effective for a period of two years in any future case filed by anyone claiming
an interest in the subject property, provided the recordation requirements of
section 362(d)(4) are satisfied by the movant or its successor.

10. 09-41776-A-13 DENSON/STEPHANIE SALES MOTION TO
SL-1 MODIFY PLAN 

12-9-13 [50]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be denied and the objection will be
sustained.

First, the plan fails to account and provide for the prior $54,300 of plan
payments made to the trustee.

Second, the modified plan provides for three Class 2 secured claims that
apparently do not exist.  The claims are neither scheduled nor filed.
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THE FINAL RULINGS BEGIN HERE

11. 13-35100-A-13 WILLIAM SANDBANK OBJECTION TO
JPJ-1 CONFIRMATION OF PLAN AND MOTION TO

DISMISS CASE
1-8-14 [21]

Final Ruling: The trustee has voluntarily dismissed the objection and the
related counter motion to dismiss the case.

12. 13-35203-A-13 REGINA STEPHENS OBJECTION TO
JPJ-1 CONFIRMATION OF PLAN AND MOTION TO

DISMISS CASE
1-8-14 [19]

Final Ruling: The court finds that a hearing will not be helpful to its
consideration and resolution of this matter.  Accordingly, it is removed from
calendar for resolution without oral argument.

The objection will be overruled and the counter motion to dismiss the case will
be denied.

The objection and the counter motion pertain to the fact that the debtor
omitted a page of Form 22.  On January 20, a complete copy of Form 22 was
filed.  The “bottom line” remains unchanged – the debtor has no projected
disposable income.

13. 13-22107-A-13 DARRELL/JOANNE BROWN OBJECTION TO
JPJ-1 CLAIM
VS. WYNDHAM RESORT DEVELOPMENT CORP. 12-5-13 [44]

Final Ruling: This objection to the proof of claim of Wyndham Resort
Development Corp. has been set for hearing on at least 44 days’ notice to the
claimant as required by Local Bankruptcy Rule 3007-1(c)(1)(ii).  The failure of
the claimant to file written opposition at least 14 calendar days prior to the
hearing is considered as consent to the sustaining of the objection.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9  Cir. 1995).  Further, because the courtth

will not materially alter the relief requested by the objecting party, an
actual hearing is unnecessary.  See Boone v. Burk (In re Eliapo), 468 F.3d 592
(9  Cir. 2006).  Therefore, the claimant’s default is entered and theth

objection will be resolved without oral argument.

The objection will be sustained.  The last date to file a timely proof of claim
was June 26, 2013.  The proof of claim was filed on November 6, 2013.  Pursuant
to 11 U.S.C. § 502(b)(9) and Fed. R. Bankr. P. 3002(c), the claim is disallowed
because it is untimely.  See In re Osborne, 76 F.3d 306 (9  Cir. 1996); In reth

Edelman, 237 B.R. 146, 153 (B.A.P. 9  Cir. 1999); Ledlin v. United States (Inth

re Tomlan), 907 F.2d 114 (9  Cir. 1989); Zidell, Inc. V. Forsch (In re Coastalth

Alaska), 920 F.2d 1428, 1432-33 (9  Cir. 1990).th

14. 13-33313-A-13 CLEMENTE/YOLANDA JIMENEZ MOTION TO
PGM-3 APPROVE LOAN MODIFICATION

12-30-13 [41]

Final Ruling: This motion to modify a home loan has been set for hearing on
the notice required by Local Bankruptcy Rules 3015-1(b) and 9014-1(f)(1), and
Fed. R. Bankr. R. 2002(b).  The failure of the trustee, the U.S. Trustee,
creditors, and any other party in interest to file written opposition at least
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14 days prior to the hearing as required by Local Bankruptcy Rule 9014-
1(f)(1)(ii) is considered as consent to the granting of the motion.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9  Cir. 1995).  Further, because the courtth

will not materially alter the relief requested by the debtor, an actual hearing
is unnecessary.  See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir.th

2006).  Therefore, the respondents’ defaults are entered and the matter will be
resolved without oral argument.

The motion will be granted.  The debtor is authorized but not required to enter
into the proposed modification.  To the extent the modification is inconsistent
with the confirmed plan, the debtor shall continue to perform the plan as
confirmed until it is modified.

15. 13-26521-A-13 ANDREI/YELENA VIHODET MOTION TO
CAH-2 MODIFY PLAN 

12-20-13 [28]

Final Ruling: The court finds that a hearing will not be helpful to its
consideration and resolution of this matter.  Accordingly, it is removed from
calendar for resolution without oral argument.

The motion will be granted and the objection will be overruled.

The objection to confirmation is based on the asserted failure of the debtor to
value the collateral of Wells Fargo Bank.  However, that was accomplished after
the objection was filed on January 21.

The modified plan complies with 11 U.S.C. §§ 1322(a) & (b), 1323(c), 1325(a),
and 1329.

16. 13-33027-A-13 GLENN ARMSTRONG MOTION TO
SL-1 CONFIRM PLAN 

12-16-13 [25]

Final Ruling: The court finds that a hearing will not be helpful to its
consideration and resolution of this matter.  Accordingly, it is removed from
calendar for resolution without oral argument.

The motion will be denied and the objection will be sustained.

The plan's feasibility depends on the debtor successfully prosecuting a motion
to value the collateral of Schools Financial Credit Union in order to strip
down or strip off its secured claim from its collateral.  While such motion a 
motion has been filed, served, and granted, it was denied at a hearing on
January 21.  Absent a successful motion the debtor cannot establish that the
plan will pay secured claims in full as required by 11 U.S.C. § 1325(a)(5)(B)
or that the plan is feasible as required by 11 U.S.C. § 1325(a)(6).  Local
Bankruptcy Rule 3015-1(j) provides: "If a proposed plan will reduce or
eliminate a secured claim based on the value of its collateral or the
avoidability of a lien pursuant to 11 U.S.C. § 522(f), the debtor must file,
serve, and set for hearing a valuation motion and/or a lien avoidance motion.
The hearing must be concluded before or in conjunction with the confirmation of
the plan. If a motion is not filed, or it is unsuccessful, the Court may deny
confirmation of the plan."
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17. 13-22834-A-13 SHARON NISHIKAWA OBJECTION TO
JPJ-2 CLAIM
VS. TD BANK USA, N.A. 12-5-13 [67]

Final Ruling: This objection to the proof of claim of TD Bank USA has been set
for hearing on at least 44 days’ notice to the claimant as required by Local
Bankruptcy Rule 3007-1(c)(1)(ii).  The failure of the claimant to file written
opposition at least 14 calendar days prior to the hearing is considered as
consent to the sustaining of the objection.  Cf. Ghazali v. Moran, 46 F.3d 52,
53 (9  Cir. 1995).  Further, because the court will not materially alter theth

relief requested by the objecting party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

claimant’s default is entered and the objection will be resolved without oral
argument.

The objection is sustained.  The creditor has filed two different proofs of
claim for the same debt.  The first was filed on May 16, 2013.  The second
proof of claim was filed on May 23, 2013.  The later proof of claim does not
indicate that it is amending or replacing the earlier proof of claim.  However,
from the information in the proofs of claim, it is clear that they are
duplicative.  Therefore, the earlier proof of claim is disallowed and the
latest proof of claim is allowed.

18. 13-36035-A-13 IGOR IVANOV AND MARYNA MOTION TO
MS-1 IVANOVA VALUE COLLATERAL
VS. TRAVIS CREDIT UNION 12-24-13 [8]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9  Cir. 1995).  Further, because the court will not materially alter theth

relief requested by the moving party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The valuation motion pursuant to Fed. R. Bankr. P. 3012 and 11 U.S.C. § 506(a)
will be granted.  The motion is accompanied by the debtor’s declaration.  The
debtor is the owner of the subject property.  In the debtor’s opinion, the
subject property had a value of $4,595 as of the date the petition was filed
and the effective date of the plan.  Given the absence of contrary evidence,
the debtor’s opinion of value is conclusive.  See Enewally v. Washington Mutual
Bank (In re Enewally), 368 F.3d 1165 (9  Cir. 2004).  Therefore, $4,595 of theth

respondent’s claim is an allowed secured claim.  When the respondent is paid
$4,595 and subject to the completion of the plan, its secured claim shall be
satisfied in full and the collateral free of the respondent’s lien.  Provided a
timely proof of claim is filed, the remainder of its claim is allowed as a
general unsecured claim unless previously paid by the trustee as a secured
claim.
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19. 13-34549-A-13 SHAWN NELSON OBJECTION TO
JPJ-2 CONFIRMATION OF PLAN AND MOTION TO

DISMISS CASE
1-8-14 [31]

Final Ruling: The objection and the counter motion will be dismissed as moot. 
The case was dismissed previously in connection with the court’s order to show
cause of December 19.

20. 13-34549-A-13 SHAWN NELSON OBJECTION TO
MRG-1 CONFIRMATION OF PLAN
HARLEY-DAVIDSON CREDIT CORP. VS. 12-16-13 [21]

Final Ruling: The objection will be dismissed as moot.  The case was dismissed
previously in connection with the court’s order to show cause of December 19.

21. 13-30252-A-13 JOANN GOWANS MOTION TO
SS-3 CONFIRM PLAN 

12-16-13 [52]

Final Ruling: This motion to confirm a plan has been set for hearing on the
notice required by Local Bankruptcy Rules 3015-1(c)(3) & (d)(1) and 9014-
1(f)(1), and Fed. R. Bankr. R. 2002(b).  The failure of the trustee, the U.S.
Trustee, creditors, and any other party in interest to file written opposition
at least 14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered as consent to the granting of the motion.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9  Cir. 1995).  Further, because the courtth

will not materially alter the relief requested by the debtor, an actual hearing
is unnecessary.  See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir.th

2006).  Therefore, the respondents’ defaults are entered and the matter will be
resolved without oral argument.

The motion will be granted.  The plan complies with 11 U.S.C. §§ 1322(a) & (b),
1323(c), 1325(a), and 1329.

22. 13-32554-A-13 AUDREY LYTLE MOTION TO
CAH-3 CONFIRM PLAN 

12-11-13 [45]

Final Ruling: The court continues the hearing to February 10, 2014 at 2:30
p.m. so that it will coincide with the evidentiary hearing on a related
valuation motion.  Any deadline set by the court to confirm a plan is extended
accordingly.

23. 12-35571-A-13 JASON SPENCER MOTION TO
PGM-1 MODIFY PLAN 

12-19-13 [68]

Final Ruling: This motion to confirm a modified plan proposed after
confirmation of a plan  has been set for hearing on the notice required by
Local Bankruptcy Rules 3015-1(d)(2) and 9014-1(f)(1) and Fed. R. Bankr. R.
3015(g).  The failure of the trustee, the U.S. Trustee, creditors, and any
other party in interest to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9  Cir. 1995).  Further, because the court will not materially alter theth

relief requested by the debtor, an actual hearing is unnecessary.  See Boone v.
Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, the respondents’th
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defaults are entered and the matter will be resolved without oral argument.

The motion will be granted.  The modified plan complies with 11 U.S.C. §§
1322(a) & (b), 1323(c), 1325(a), and 1329.

24. 11-22879-A-13 DANA/KENNETH THOMPSON OBJECTION TO
JPJ-1 CLAIM
VS. ECMC/AFS/PHEAA/SLM 12-5-13 [62]

Final Ruling: This objection to the proof of claim of ECMC/AFS/PHEAA/SLM has
been set for hearing on at least 44 days’ notice to the claimant as required by
Local Bankruptcy Rule 3007-1(c)(1)(ii).  The failure of the claimant to file
written opposition at least 14 calendar days prior to the hearing is considered
as consent to the sustaining of the objection.  Cf. Ghazali v. Moran, 46 F.3d
52, 53 (9  Cir. 1995).  Further, because the court will not materially alterth

the relief requested by the objecting party, an actual hearing is unnecessary. 
See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

claimant’s default is entered and the objection will be resolved without oral
argument.

The objection is sustained.  The creditor has filed two different proofs of
claim for the same debt.  The first was filed on June 17, 2013.  The second
proof of claim was filed on June 29, 2013.  The later proof of claim does not
indicate that it is amending or replacing the earlier proof of claim.  However,
from the information in the proofs of claim, it is clear that they are
duplicative.  Therefore, the earlier proof of claim is disallowed and the
latest proof of claim is allowed.

25. 13-25379-A-13 KELLY MARTIN MOTION TO
GW-1 APPROVE COMPENSATION OF DEBTOR'S

ATTORNEY (FEES $6,465, EXP. $281)
12-27-13 [20]

Final Ruling: This compensation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1) and Fed. R. Bankr. R.
2002(a)(6).  The failure of the trustee, the debtor, the United States Trustee,
the creditors, and any other party in interest to file written opposition at
least 14 days prior to the hearing as required by Local Bankruptcy Rule 9014-
1(f)(1)(ii) is considered as consent to the granting of the motion.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9  Cir. 1995).  Further, because the courtth

will not materially alter the relief requested by the moving party, an actual
hearing is unnecessary.  See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9th

Cir. 2006).  Therefore, the defaults of the above-mentioned parties in interest
are entered and the matter will be resolved without oral argument.

The motion seeks approval of 6,465 in fees and $281 in costs, a total of
$6,746.  Of this amount, $3,306 was paid before the case was filed and counsel
is holding a further $3,000 retainer.  That leaves $440 to be paid through the
plan.  The foregoing represents reasonable compensation for actual, necessary,
and beneficial services rendered to the debtor.  Any retainer may be drawn upon
and the balance of the approved compensation is to be paid through the plan in
a manner consistent with the plan and Local Bankruptcy Rule 2016-1, if
applicable.
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26. 13-33885-A-13 JANE RIVERS ORDER TO
SHOW CAUSE
1-2-14 [25]

Final Ruling: The order to show cause will be discharged because it is moot. 
The case was dismissed on January 13, 2014.

27. 12-26994-A-13 SEAN MARTINEZ OBJECTION TO
EJS-1 CLAIM
VS. CITICORP CREDIT SERVICES 12-12-13 [23]

Final Ruling: This objection to the proof of claim of Citicorp Credit Services
has been set for hearing on at least 44 days’ notice to the claimant as
required by Local Bankruptcy Rule 3007-1(c)(1)(ii).  The failure of the
claimant to file written opposition at least 14 calendar days prior to the
hearing is considered as consent to the sustaining of the objection.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9  Cir. 1995).  Further, because the courtth

will not materially alter the relief requested by the objecting party, an
actual hearing is unnecessary.  See Boone v. Burk (In re Eliapo), 468 F.3d 592
(9  Cir. 2006).  Therefore, the claimant’s default is entered and theth

objection will be resolved without oral argument.

The objection will be sustained.

The claim is based on a credit card.  While the debtor is authorized to use the
card, the debtor is not a party to the credit card agreement between the
claimant and the person to whom the card was issued.  Therefore, the debtor has
no liability to the card issuer.  The claim will be disallowed.  This is
without prejudice to any claim the person to whom the card was issued may have
against the debtor for its use.

28. 13-28595-A-13 ROBERT JEFFREY MOTION TO
RJ-2 CONFIRM PLAN 

11-14-13 [118]

Final Ruling: The motion will be dismissed as moot.  The case was dismissed on
November 27, 2013.

29. 13-34296-A-13 CHRISTY NAVARRO OBJECTION TO
JPJ-2 EXEMPTIONS 

12-26-13 [23]

Final Ruling: This objection to the debtor’s exemptions has been set for
hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1).  The
failure of the debtor to file written opposition at least 14 days prior to the
hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered as
consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9  Cir. 1995).  Further, because the court will not materially alter theth

relief requested by the objecting party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

debtor’s default is entered and the matter will be resolved without oral
argument.

The objection will be sustained.

The trustee objects to all of the debtor’s Cal. Civ. Proc. Code § 703.140(b)
exemptions claimed on Schedule C.  The trustee argues that because the debtor
is married and because the debtor’s spouse has not joined in the chapter 13
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petition, the debtor must file his spouse’s waiver of right to claim
exemptions.  See Cal. Civ. Proc. Code § 703.140(a)(2).  This was not done.

A debtor’s exemptions are determined as of the date the bankruptcy petition is
filed.  Owen v. Owen, 500 US 305, 314 (1991); see also In re Chappell, 373 BR
73, 77 (B.A.P. 9th Cir. 2007) (holding that “critical date for determining
exemption rights is the petition date”).  Thus, the court applies the facts and
law existing on the date the case was commenced to determine the nature and
extent of the debtor’s exemptions.

11 U.S.C. § 522(b)(1) permits the states to opt out of the federal exemption
statutory scheme set forth in section 522(d).  In enacting Cal. Civ. Proc. Code
§ 703.130, the State of California opted out of the federal exemption scheme
relegating a debtor to whatever exemptions are provided under state law.  Thus,
substantive issues regarding the allowance or disallowance of a claimed
exemption are governed by state law in California.

California state law gives debtors filing for bankruptcy the right to choose
(1) a set of state law exemptions similar but not identical to the Bankruptcy
Code exemptions; or (2) California’s regular non-bankruptcy exemptions.  See
Cal. Civ. Proc. Code §§ 703.130, 703.140.  In the case of a married debtor, if
either spouse files for bankruptcy individually, California’s regular non-
bankruptcy exemptions apply unless, while the bankruptcy case is pending, both
spouses waive in writing the right to claim the regular non-bankruptcy state
exemptions in any bankruptcy proceeding filed by the other spouse.  See Cal.
Civ. Proc. Code § 703.140(a)(2).

Here, the debtor is asserting the exemptions of Cal. Civ. Proc. Code §
703.140(b), which require a spousal waiver.  That waiver was not filed. 
Therefore, the objection will be sustained.
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